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BEFORE THE COURT OF CIVIL JUDGE:::UDALGURI:::ASSAM 

       Present:  Mr. R Lal, AJS 

Title Appeal 05/2016 

                                                                                   Md. Abdul Barek……………Appellants. 

  -Vs- 

        Md. Hanifuddin…. Respondent. 

 

 Date of Argument: 28.11.2016 

 Date of Judgment: 30.11.2016 

 Advocate for Appellants: Mr. M C Narzari 

 Advocate for Respondents: Mr. P Sutradhar 

Cases referred: 

      

JUDGMENT: 

1. The appellant Abdul Barek was the plaintiff in Title suit No-11/2013. The learned 

Munsiff by the judgment and decree dated 15/3/16 dismissed that suit on the 

ground that the suit is barred by limitation and that the suit and is bad for non- 

joinder of necessary party.  The learned Munsiff further observed that plaintiff 

has failed to prove title or possession. It is contention of the appellant that the 

finding arrived at by the learned Munsiff is erroneous and is liable to be 

interfered with.  

 

2. Background Facts: The suit was at hand instituted in the year 2013 seeking 

declaration of right title and interest over the schedule Ka land and other 

incidental relief. The plaintiff had contended in the plaint that he is in possession 

of the suit property and that his principal grievance is that the defendant got his 

name mutated in the revenue record collusively and behind the back of the 

plaintiff.  
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3. The plaintiff has claimed that there is a house and bettle nut trees on the 

schedule Ka property and the possession thereof has been enjoyed continously 

by the plaintiff till date. The case of the plaintiff is that though the defendant 

names were entered in the revenue record in the year 1996 but the plaintiff was 

not aware of it till February 2012. Having gained knowledge about such mutation 

the instant suit was filed seeking declaration of right and the cancellation of the 

revenue record.   

 

4. Be it pointed out that the plaintiff admitted to selling 6 bighas 1 katha and 9 

lechas of land from the same dag to one Sah Jamal and also admitted that 

thereafter the name of Sah Jamal has been recorded in the mutation. According 

to the plaintiff, the defendant is his nephew inasmuch as the mother of the 

defendant was his elder sister. The case of the plaintiff is that the suit property is 

his self acquired property and therefore his elder sister had no right or share in 

the same. The case of the plaintiff is that the defendant abused his powers as 

gaon burah and got his mother’s name entered in the revenue record and 

thereafter got his name inserted in place of his deceased mother. In that 

background, so canvassed the plaintiff, prayer for declaration of right, 

confirmation of possession and cancellation of namjari has been made.    

 

5. On institution of the suit, summons was issued upon the defendant. The 

defendant appeared and filed written statement of defence. It was canvassed 

that the suit is bad for non-joinder of necessary party and is also barred by 

limitation. According to the defendant, her mother (wrongly typed as wife) is the 

elder sister  of the plaintiff and that on 19/8/95 the plaintiff has sold 2 bighas of 

land to defendant by an un-registered sale deed. It is also been asserted that 

again sometime in March/ April, 1996 the plaintiff sold 1 katha of land from the 

Dag no-230, PP No-96 to the defendant and in that view of matter the defendant 

became owner and possessor of 2 Bigha, 1 katha land in the dag no- 230. It is in 

that background that on 30/5/96, 2 Bigha, 1katha land was mutated in the name 
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of the defendant through citha correction where the plaintiff had put his 

signature.  

 

6. The case of the defendant is that the plaintiff has intentionally concealed the 

date of mutation of the land in favour of Sah Jamal. The defendant has pleaded 

that in 1999 the plaintiff has sold 6 Bigha,1 Katha and 19 lechas of land to one 

Sah Jamal. It has been pointed out that on 01-03-1999, the said 6 Bigha,1 Katha 

and 19 lechas land under the dag no-230 was mutated in the name of said Sah 

Jamal.  In that background, so asserted the defendant, the plaintiff’s plea that he 

was not knowing of the mutation in favour of the defendant of the land in the 

same patta, when the mutation in favour of defendant was done on 30.05.1996 

is highly improbable and should not be believed. 

 

7.  The case of the defendant is that since the date of purchase, he has been in 

occupation of the suit property openly and has been paying land revenue and in 

that background, it was pleaded that the suit be dismissed with costs.  

 

8. On the basis of the rival pleadings, the learned Munsiff framed seven issues. The 

issues are as follows: 

(i) Whether there is cause of action for the suit? 

(ii) Whether the suit is maintainable? 

(iii) Whether the suit is barred by law of limitation? 

(iv) Whether the suit is bad for non joinder of necessary parties?  

(v) Whether the defendant mutated the suit land illegally and without 

knowledge of the plaintiff? 

(vi) Whether the plaintiff has right, title and interest over the suit property? 

(vii) Whether the plaintiff is entitled to relief as prayed for? 

 

9. During trial, plaintiff side examined five (5) witneses but PW3 did not appear to 

face the cross examination. In other words, the evidence of PW3 shall not be 

acted upon, un-tested as it is by cross examination. Similarly, though defendant 
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filed evidence in affidavit of three (3) witnesses, DW3 never appeared in the 

witness box and so his evidence shall not be acted upon to decide the issues.  

 

10. DECISION AND THE REASONS THEREFOR: Mr. Narzari, appearing for the 

appellant, has assailed the Judgment on various grounds. He canvassed that the 

Circle officer was not a necessary party, the suit was filed within 3 years from 

the date of knowledge and that the plaintiff remains the title holder of the 

property. Mr. Sutradhar, learned counsel for the defedant, contended that the 

plaintiff had pleaded that the mutation was done in collusion and after entering 

into a criminal conspiracy with the circle officer and hence the circle officer was a 

necessary party. Mr. Sutradhar would also canvass that the plaintiff was aware of 

the mutation since 30.05.1996 and at any rate from 01.03.1999 and in that view 

of the matter, the suit was also barred by limitation.        

 

11. Mr. P. Sutradhar would submit that the possession is disputed and no proof of 

factual or documentary has been adduced by the plaintiff to show that he is in 

occupation of 2 Bigha 1 katha property. The principal argument of defendant is 

that the plaintiff has to stand on its own legs and that it cannot draw advantage 

from the defect of the defence case to claim of declaration of right and 

possession. 

 

12. In view of such rivals submission I deem it fit to decide each of the issue one 

after other in chronological manner. Issue no (ii), (iii) and (IV) are inter-

connected with one another and will be taken up together. In so far issue no (i) 

is concerned, suffice it to point out that the plaint discloses infraction of rights 

and hence this issue is answered in favour of the plaintiff. 

 

13. Issue no (ii),(iii)  and (iv):-  In the case at hand the plaintiff has pleaded in 

the plaint that the defendant mutated his name over the suit property illegally 

and in collusion and after entering into conspiracy with the revenue staff. 

Principle of Natural Justice demand that when such imputation is made against 

persons that the person has to be made a party so that he can reply to the 
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allegation made against him and answer the charge leveled. That apart, relief 

has been claimed for cancellation of the namjari done by the circle officer. But 

the circle officer has not been made a party. In that view of the matter I am 

firmly of the view and I agree with  the conclusion arrived at by the learned 

Munsiff that in the instant suit the circle officer was a necessary party. 

 

14. The plaintiff has pleaded that he came to know of the mutation in favour of the 

defendant in the years 2012. Mutation was done, as per document exhibited, in 

1996. The  plaintiff has pleaded no knowledge for this long period of 16 years. 

The initial burden of proof and onus of proof is upon the plaintiff to show 

through evidence that he was not aware for these long years about the namjari 

in favour of the defendant. But no evidence worth the name has been laid by the 

plaintiff to try and show his ignorance. The plaintiff has not even filed any 

revenue receipt of this 16 years and it indicate that plaintiff was not paying the 

land revenue for this period. 

 

15. In Tribhu Van Shankar Vs Amrut Lal (2014) 2 SCC 788. The Hon’ble Supreme 

Court held that the Limitation Act fundamentally lays down the principles relating 

to “repose” or of “peace” the fundamental policy behind limitation is that if a 

person does not pursue his remedy within the specify timeframe, the right to sue 

gets extinguish. There is no evidence as to the date on which the plaintiff had 

derived knowledge about limitation.             

  

16. Section 114 of Evidence Act lays down that official acts would be presumed to be 

done correctly and in the manner prescribed. Sections 40 & 41 of the Assam 

Land Revenue Regulation also creates a statutory presumption about correctness 

of mutation record and it is also prima facie proof of possession.  In that view of 

the matter, it was incumbent on the plaintiff to lay cogent and credible evidence 

to show that the mutation was done illegally behind his back and without 

following the procedure. The plaintiff has not laid any such evidence. The 

plaintiff has not given any logical reason for not filing land revenue for 16 years. 

The plaintiff had sold a portion of that land in 1999 and had gone to the circle 
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office. The plaintiff as per cause title continued to stay in that village. All these 

facts when coupled create a chain of circumstance which makes the contention 

of the plaintiff that he came to know the mutation only in the year of 2012 as 

highly unlikely and definetely stands not proved. 

 

17. Defendant has claimed in the written statement that at the time of mutation, the 

consent of the seller was taken. It has also been pleaded and evidence laid that 

mutation in the name of Md. Sah Jamal was done on 1-3-1999 and at that time, 

plaintiff went to the circle office. In that view of the matter, it appears that at 

any rate at least on and from 01.03.1999 the plaintiff had knowledge of the 

namjari in favour of the defendant.  

 

18. On perusal of the Exhibit 1, it is found that the name of Hanifuddin was mutated 

over the suit dag and patta on 30-5-1996 and the name of Sah Jamal was 

mutated over the suit dag and patta on 01-03-1999. Moreover the plaintiff as PW 

1 in his cross examination admitted that the name of the defendant was mutated 

over the suit dag and patta on 30-5-1996 and the name of Sah Jamal was 

mutated over the suit dag and patta on 01-03-1999. Again the plaintiff as PW 1 

in his cross examination admitted that he went to the Revenue office for the 

purpose of the mutation of the name of Sah jamal and that he got the name of 

Sah Jamal mutated over the land sold by him. It is admitted by the  plaintiff that 

he went to the Revenue office for the purpose of mutation of the name of Sah 

Jamal in the year of 1999. In that case in common course of human nature the 

plaintiff would have got the opportunity to go through the jamabandi copy of the 

suit land or know about its content. I therefore hold that there is preponderance 

of probability that the plaintiff came to know about the mutation of the name of 

the defendant at any rate in 1999 and the suit is filed in the year 2013. In that 

view of the matter the suit is barred by the law of limitation. So situated, I agree 

with the learned Munsif and hold the suit is not maintainable. 

 

19. I would now taken up discussion on issue no (v) and (vi) together. 
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Issue no (v) and (vi):- These are the principal issues in this case. It is not in 

dispute that the plaintiff was original owner and possessor of the suit property. 

The defendant has asserted that he purchased of the property on the basis of 

two (2) un-registered sale deeds executed in the year 1996. It is trite to state 

that un-registered sale deed does not convey or transfer immovable property of 

value more than Rs. 100. In that view of the matter there is no valid transfer of 

the schedule (ka) property from the plaintiff to the defendant.  

20. The plaintiff has exhibited the copy of Jama bandi marked as exhibit (B). Exhibit 

(B) shows the defendant received the land as co-sharers. Initially the plaintiff 

had claimed purchase of the land vide exhibit (A). Exhibit (A) and (B) are thus 

self contradictory and I have therefore no hesitation in holding that the 

defendant has not been able to show a valid transfer of property. 

 

21. Question of Possession:  In so far as the question of possession of property is 

concerned both the parties have laid contesting claims and both parties have 

remain true to their version in the evidence stage. But possession is a question 

of fact and has to be proved through ocular evidence preferably of nearby 

independent persons. Mutation is also a proof of possession.  

 

22. In State of MP Vs. Nomi Singh (2015) 14 SCC 450 the Hon’ble Supreme Court 

held that it is settled principal of law that in respect of relief claimed by a 

plaintiff, he has to stand on his legs by proving his case. The Hon’ble Apex Court 

held that onus of proof of title and possession of the suit property cannot be 

shifted to the defendant. In that case the plaintiff had not filed the receipt of 

payment of land revenue or other documents to show that they were in 

possession. It was observed that the plaintiff has suppressed relevant materials 

from the Court and in that background the Supreme Court came to opinion that 

the plaintiff fail to prove their title or their possession pver the suit property.  

 

23. In the instant case also, no land revenue receipt of the relevant perio was filed 

by the plaintiff. The defendant, on the other hand, filed the land revenue receipt 

for most part of this 16 years. Applying the ratio of the Supreme Court decision 
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in Nomi Singh (supra), I hold that plaintiff suppressed material facts from this 

Court.  I have gone through the evidence ocular and documentary on record and 

I hold that plaintiff has not been able to prove that he remains in possession of 

the property. Thus the title of the property in favour of the plaintiff becomes 

clouded. These issues are decided accordingly. 

 

O R D E R 

24. The suit is bad for non joinder of necessary party. The suit is also barred by 

limitation. The plaintiff’s title over the property is clouded. The plaintiff has not 

been able to prove possession. In the circumstance I hold that the appeal is 

devoid of merit and stands dismissed on contest with cost. Prepare a decree. 

 

Given under my hand and seal of this Court on this the 30th day of November 

2016  

 

   (R. Lal) 
            Civil Judge, Udalguri 

 


